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. : 1 i0
the Constitutional Convention: "pemsion contributions, proceeds

from bond issues, sinking fund receipts, revolving fund receipts,
contributions from local government units for state-local cooper-
ative programs, and tax receipts which the state might collect on
behalf of local government units.” 4/

Some of those examples were specifically mentioned by

the court in State v. Alex, 646 P.2d 203 <{Alaska 1982), which

held that the phrase 'proceeds of any state tax or license" was
to be 'broadly construed to include all sources of public
revenues. The court noted that the drafters intended to permit
the establishment of certain special funds, (e.g., sinking funds

for the repayment of bonds), but to prohibit the earmarking of

any special tax to such a fund, Alex, supra at 210. The court

did not elaborate on the application of the dedicated Ffunds

prohibition in these situations.

4/ The Public Administration Servi . .
entitl'e'd "Alaska Statehood Comniss‘;'_zii Péfo?sagietd t? pliblézigigz
(1955)" at the request of the Alaska Territori 1U~ iona Ctor
use at the comstitutional convention, Ch 102 Legislatur This
publication collected research .Papers SLA 1949. tate
often referred oo VTG Satled 0 211 delogates amd it WSS
n e \ es, ’
Statehood Committee, ."Handboc,fonvoe:tlD"nl Proceedings. Alasllz:
s e Ty, Syyention” 4 (l9ss), “pog8ates to cthe Alasy
ex, . ) n. 5 (Alask, erred to in State Y;
., January 4, 1956 contained c°mlentasSk§ 1982). The memorandum Og
draft of the Finance apg TaXatioy the PAS on the propos:l

tee I!linutes,nJ article, 6Constituti0ﬂ
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i %@g&é‘guw THE PHRASE "PROCEEDS OF any STATE TAX OR
LICENOL

There has been continuing controversy over the proper

cnstruction of the phrase "proceeds of any state tax or

jicense.” In a number of earlier opinions, this office concluded
that he dedicated fund prohibition .did not reach all public
revenues but, under its plain language, only the actual "proceeds
of any state tax or license.” See 1969 Op. Atty. Gen. Nos. 3

(Mlaska; April 4, 1969) and 5 (Alaska, April 15, 1969); and 1959
0p. Atty. Gen No. 7 (Alaska, March 11, 1959). This conclusion

dlso was reached by the Division of Legal Services
1977 memorandum

in the

See September 1,

legislative Affairs Agency.
to’ Subcommittee on Alaska

frm Bill G. Berrier, Director,

Renevable Resources Development Fund of Alaska Permanent Fund

(House).
luded that the prohibition did

Those opinions all conc

t reach revenues derived from the disposal of state
it followed that the

-owvned natu-

o Tesources, Given this conclusion,
Uslature was Free to dedicate all or a certain portion of such
revenues to specific purposes. An ;axample of this is found in
4337 11, 020, which requires that not less than five percent of
Yate Mineral lease receipts be depos:.ted in the Alaska Renewable

utory dedication was the

Souy
tes Development Fund. (This stat

$uhs
Jeer of Mr, Berrier's September 1, 1977, memorandun) .
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On the other hand, 1975 Op. Atty. Gen. No. 9 at g

(Alaska, May 2, 1975) reached the opposite conclusion:

Section 7 ‘of Article IX of the state Constitu-
tion can be given its intended effect and serve
its repeatedly expressed pqrpose"only if the words
"proceeds of any tax or licemse’ are interpreted
to mean what their framers clearly intended, i.e.,
the sources of any public revenues.

Accordingly, it is our conclusion that the ded-
ication of anv source of public revenue: tax,
license, rental, sale, bonus-rovalty, rovalty, or
whatever is limited by the statfe Constitution to
those existing when the Comstitution was ratified
or required for participaiion in federal programs.

(Emphasis added.)

In State v. Alex, 646 P.2d at 210, the Alaska Supreme

Court adopted the position set out in 1975 Op. Atty. Gen. No. 9
(Alaska, May 2, 1975). 5/ It now is clear that the term "pro-
ceeds of any state tax or license" is to be construed broadly to
reach all public revenues, including public revenues from the
development of state-owned natural resources,

and mnot just the
proceeds of taxes and license fees,

e -
salmon. The court held that the and imposed on the sale
legislature's taxing authority, and that the e
assessm

stituted "proceeds of a state t ; :
of Article IX, section 7. Stateafr.oiltice%sl;%" Pw:‘itc-_lhiré tzjig mgi!glng
z, . a , .

st
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Jb-
After the decigi i
Cislon in Alex we ca
. ' =IE8 I Now reach some defi-
site conclusions regarding seope of the funds and t
accounts you

¢ .
pave asked us tO review. The angyeps to other questions, how
, -

ever, are not as clear,

111, IMPLICATIONS OF THE ALEX DECISION
There is no question that the dedicated funds prohibi-

tion in Article IX, section 7 flatly prohibits the legislature
from dedicating Future unrestricted general revenues to any par-
ticular purpose urnless the dedication is required for participa-

tion in a federal program or the dedication existed before rati-
fication of the Constitution. Alex, supra at 208-210. This
tonfirms the view expressed in our April 1, 1981 memorandum

that the requirement in

%inion to the legislative auditor
A 37.11.020 that not 1less than five percent of state mineral
' e resources development

Tevenues be placed in the Alaska renewabl
This would be true of any statutory

fing is unconstitutional. ;
Tom

derived
"uirement that a specified percentage of revenues

the development of state-owned resources be deposited in a fund

" eary k : e.
Sarmar ed for a partlcular purpos
s not provide answers to

doe
T ision, however, .
he Alex decisio. gor example, does the dedi-

2
+ Nbey of additional questions:
) to money received through the

Qated
funds pronibition apply {1 te state or

e 1igation bonds of

°F bondg (either general ob

QI

102



November 30, 19g,
Mr. Gerald L., Wilkerson Page 19
Honorable Carole J. Burger
J66-785-81 and J66-649-80

revenue bonds of a public corporation); (2) to receipts froy

operation of facilities constructed with bond proceeds; or (3) tq

interest or investment income earned on money appropriated for a
specific purpose? In short, are there any exceptions to the pro-
hibition beyond those expressly set out .in the Constitution? The

section immediately following discusses this question.

Iv. POSSIBLE EXCEPTIONS TO THE DEDICATED FUND PROHIBITION

A, . Implied Exceptions.

An early draft of what is now Articile IX, section 7
(but which was at that time numbered section 8) read as Ffollows:

"AlLl public revenues shall be deposited in the state treasury

. . ." Subsequent to this early draft, the Committee on Finance

and Taxation of the Constitutional Convention requested comments
from the Public Administration Service on this wording. The PAS

responded with the January 4, 1956 memorandum in which it warned

prohibit the segregation of state Mmoney without regard to the

source. The PAS then suggested thag certain exceptions be
identified in section 7. These exceptions included pension
contributions, proceeds from bong issues

?

] Sinking fund receipts,
revolving fund receipts, contributiong

. ' from 1local government
units for state-loecal cooperative Progr

ams, and tax receipts

made
read
are

cont
Tevo
unit
Whic
unit
inte:

adOp:
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After considering the PAS memorandun,
]

Jeleted the phrase "

the committee
all public revenues shall be deposited "

ad substituted the phrase "Ihe proceeds of any state tax or

license ...". 3 Alaska Const. Conv. Proceed. at 2361. The

record of the committee debate makes it clear that the purpose of
this change was to meet tvhe problems raised by the PAS in its
January‘A memorandum.  See 1975 Op, Atty, Ge'n. Na, 9 at 8
(Alaska, May 2, 1%75),

Given this drafting history, a very good case can be
tade that the present language of Article IX, section 7 must be
Tead to include certain implied exceptions, such as those that
e set out in the January 4 PAS memorandum, i.e., pension.
fontributions, proceeds from bond issues, sinking fund receipts,
®volving  fund receipts,. .contributions‘ from local government

its for state-local cooper;tive programs, and tax receipts
“hich the state might collect on behalf of local government

tg h is the better

 We believe this implied exception approac
interpretation of the dedicated fund prohibition and would be

o i vestion is presented
t Pred by the Alaska Supreme Court if the g
0 it

28'7
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B. Dedication of Money to Specifz.lctzgrposes on a
Continuing Basis When Appropriad

A question of the proper application of the dedicateg
funds prohibition arises when money is appropriated to ,
revolving loan fund or other special reserve fund or account,
Revolving loan funds provide "for theh return "to the fund of
repayments by borrowers of the principal (and £requently the
interest on that prinecipal) 6/ which was lcaned to them from the
fund so that new loans can be made o & continuing basis,
Special reserve funds involve essentially ule setting aside of
money for certain specified future needs or conditions whi;h may
or may not occur. 7/ When this is done, it might be argued that
the legislature has made an impermissible dedication with respect
to the future use of the money placed in those funds and
accounts.

We believe the better view is that the dedication
prohibition does not apply to money once appropriated by the

legislature, regardless of whether the appropriation contemplates

that the money will be expended, Usually appropriations

authorize money to be spent. 1Ip other cases, however, the legis:
, :

6/ We discuss the dedication of i .
Toan funds and other separate fun;-sntzgist earned by revol;f::g
portion of this opinion which begins beloy :é:counltl;s in the

P. .

7/  The '"Rainy Day Account," Ag 37.05.179

an account. is an example of such

off,
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a refer to establi
jature may P ablish by general law a conti
ntinuing loan

nd finance 1
£ogren a it through a one-time appropriati
opriation or to

money in a speci
e y pecial fund or account for future use f
se Ior

urposes. A
P strong argument can be made that money once

1imited P
regardless of the mechanism utilized, loses its

appropriated ,
purpose of the dedicated funds prohi-

cter as revenue for the
tion, i.e., that the

chara
pition because the purpose of the prohibi
retain control over state revenues, has been

1

1egislature

satisfied.
£yl dedica-

ere would be no unlaw

~his reasoning th
ving loan fund of princi

Undex
pal

he return to & revol
The ipitial appropria

money £oT othe

tion involved in t
tion would suffice to

payments on loans.
y loans until the

e the use of that
of the fund or

authoriz
obligated assets

legislature reappropriates the un

e Alaska

abolishes the fund.
' found in th

Support foT this positioR is
Srene Court's analysis in the Alex case. I alex, the court
cle 1X, section 7

gaid the court,
ipition, but was

rafting cbd®
ndid not seek
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e . ,
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The Alaska Supreme Court has thus recognized that ty,
dedication prohibition of Article IX, section 7 doslas not operatg

to prohibit all dedications whatever their nature. Rather, the

court seems to be saying that Article IX, section 7 must be reaq
to allow certain necessary dedications of money by the
legislature after that money is received and placed in the
state treasury (i.e., general £fund). This analysis by the
Supreme Court gives support to the argument that the dedication
prohibii':ion does not apply to money once i has been lawfully’
appropriated from the general fund and that the legislature can,

without violating Article IX, section 7, ecreate '"necessary

dedications" out of that money.

T C. Income Generated by Specific Funds or Accounts

A question separate from that just discussed arises
concerning the application of the dedicated fund prohibition to
the interest or other income earned by money appropriated to

revolving funds and other funds and accounts, Is that derivative

income revenue which, under the prohibition, must be deposited in

the general fund, or may it accrue directly to the fund OF

2 " "o . .
account which "earned" it, increasing the amount of money in that

fund or account which may be spent without further appropriation?

<all s
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We are ad i
V1s the Department Of Administr i
ed l)y ation tha

:onal Commi
he Natio ittee on Governmental Accounti h
ing has defined a

fand £0 be:

A fiscal and accountin
C g entit i
2;}{:222% s;,;:s of accounts recordir{g Z;is:g ax?d 2:}11;‘.;
finanels: ources, together with all relat d
ies am.i residual equities or balan .
changes therein, which are segregated %?;:' iﬁg

g\égpggg of carrying on _specific activities or
at i.ng certain objectives in accordance with
specia regulations, restrictions, or limitations.

jcipal Finance Officers Association of the United States and

Hun
(anada, ngovernmental Accounting, Auditing, and Financial
Reporting, "' 1980, Appendix B.
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the point of view of g
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: o

simply spent the money rather than appropriated it to a separy, £

fund. Thus, a statutory dedication of the interest or investmey, '1 ?

income of a separate fund would not impair the ability of futyy, ' s

legislatures to control the spending of general revenues, .

Rather, it would create a new pool c;f resources to be used under £
the statutory guidelines applicable to a particular fund until ‘g

future legislature amended or repealed those guidelines. There ‘ °

is no indication in the minutes of the Comstitutional Convention )

that the drafters considered the treatmeat of separate funds \
which are endowed in this manner.

A difficulty that arises £from the wview that the

dedicated funds prohibition is not applicable to interest or

investment income on separate funds is that it permits steadily

'___-_'______,._-—~4-—"“‘
— ~

increasing amounts of money to be received and used by state

departments and agencies without legislative control through the
annual budget process. This is precisely the problem posed by

the dedication of revenue sources which the drafters sought %0 .
avoid. For this reason, while we are not certain about the

1ikely outcome, Wwe doubt that a blanket exception for derivative

jncome would be approved by the courts,

After all, the Alaska Constitution was not written for \
accountants and economic theorists.  Although not express}y N
addressed by them, the framers were very much aware of th
poom-bust cycle of Alaska's economy. In fact, a driving force '

[
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pind gtatehood was the desire of Alaskans themselves to be able

to manage the income derived from those brief periods as
prudhoe Bay bears witness -~ when the state may receivé enormous

sums  OF  WOREY which are then immediately available for
re or placement, by appropriation, into a variety of

expendity
Depending

funds and accounts for various permissible purposes.
on the number and size of those funds and accounts, the interest
earned on the money placea in them could itself be substantial
and would almost certainly be of a magnitude which is far greater

envisioned by the National Committee on

than that Likely

ting in the above-quoted standard. Moreover,

Government Accoun
interest income in properly managing the

the significance of that in
iusion that our framers would

state's budget leads us to the conc
to be within the dedicated fynd prohibition.

have congidered it
the answer to this

question is not

As we have indicated, howevel,
led on by

til the question is ru

Consequently, Ui
jve action dedicating, by

1 defend legislat
ome to the funds

free from ‘doubt.

the courts, we Wil
which "agrned” them.

general law, derivative inc
dedications of

1id .general law
e would still be
s through the budgetary

In the absence of va
a way to

derivative income, We pelieve ther
Daintain legislative control OVeT revenue
ficient accounting organization

would be if .-th
a2 fixed period the

e legislature

unds . This
amount

Provideq by separate £
e fund for

d
PPropriated to the separat
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y that fund. sip,

of interest or investment income received b
each legislature has implicit budgetary authority fo; a4 maximy,
period of only two years, this practice would not impair th,
ability of future legislatures to dispose of those derivatiy,
revenues. Under this line of reasoning, the interest on a loan
fund or other separate fund is public revenue which must be
transferred to the treasury, unless the fund is authorized by
appropriation to retain it for a specific pariod. Although it
may be'possible to argue in favor of a longer period, our
recommendation is that these appropriations of derivative income

to the fund which "earns" them be made annually, for each fiscal

year,

D. Appropriations Stated in Gener
Specific Amounts. al Terms, Rather than

The annual budget has traditionally included certain
appropriations not stated in specific dollar amounts but rathef

in terms of money to be received from certain sources during the

fiscal year. Such an appropriation, for example, would authorizé
3

the risk management division of the .Depa-rtment of Administratiot

to spend the anticipated proceeds from any insurance set:t:lement

“——--
T S
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¢ judgment arising from the damage or loss of state property, 8/

mpis practice ensures effective legislative control over state

gingnces while, at the same time, it provides for budgeting

flexibility which is especially useful for programs like risk
panagement, the needs of which are necessarily unpredictable.

We' have. consistently advised that an appro;riation is
yalid if it states a public purpose, has a source, states or im-
plies a time period, and states an amount which is ascertainable
by reference to specified information. Und\er f:his view a "revol-
ving" loan fund could be established and operated, even if both
principal and Ianterest payments on loans are considered to be
revenues which may not be dedicated, as long as there is an annu-
al appropriation to the fund of all principal and interest pay-
ments received by the fund during the fiscal year. The fund would

continue to revolve as long as it was included in the budget.

8/ See, for example, Sec. 7 ch. 113, SLA 1978 which provides:

Amounts equivaleat to the amounts to be received

i ent of insurance claims for property
n settlem ted from the general fund to

losses are appropria laci

the affected agency for tl:hetPUrP‘:’1l~°'ere°sfi1 II;EPO f«icégg
.y . e 08 as

the facility or servic he insurance claim.

incident giving rise to t
the state could undertake immediate

a school, maintenance facility, or

fire or other cause covered by

Under this language, £
wait for actual settlement and

i Property damaged by
curance 'without having EO

3
Thent by the insurer.
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The practice of appropriating to 4 separate fund g4,

amount to be ascertained by reference to receipts from ,
specified source during a definite period accommodates the neeq
and desire of each legislature for budgetary flexibility without
impairing the ability of future legislatures to control ang

. dispose of public revenues. In fact, since the legislature
maintains control of the appropriation by means o£ the budget, it
could be argued that this practice doez not even create a
dedication in th; first place since a true dedication must
function to take control away from the legislaturei If
legislative control is present, then a dedication does not exist.

We do not think that this practice violates the

dedication prohibitiom.

V.  APPLICATION OF DEDICATION PROHIBIT
ACCOUNTS AND APPROPRIATTONS TON TO SPECIFIC FUNDS,

We have identified the following categories of funds
acgognts, and appropriations which raise dedicated funds
questions.

A. Allocation of a revenue soﬁrce.by statute

to a fund or account from which it may be

withdrawn only for limiteq purposes by

appropriation.

1. Tobaceco Tax (School)

Fund (AS 43.50.140). TIhi*

fund existed before ratification of the Alas

#
A
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8
MarQhSee Atty.

1, inf. D]

licenses to the oper

Constituti s
on and is therefore authorized to con-
tinue u .
nder Article IX, section 7. This tax and
dedicati
ation have not been changed, but the legisla~

ture ' .
has imposed an additional tax on cigarettes

which is deposited in the general fund. Although

we have issued several opinions on the subject,
there has been no judicial review, and it remains

.slear to what extent the legislature may change

he underlying revenue source
the dedi-

w

t+he dedication or t

within the limit of "continuing"”
cation. 2/
ame Fund (AS 16.05.100 et se .). The

Fish and G
of fishing and hunting

roceeds
ation of a Department of Fish

law for

dedication of P

d by federal
grams and is therefore

See 16

and Game js require
participation in federal pre
v Article Ix, section 7.

as discussed earlier, it

authorized b
However,

a dedication of interest

y.s.C. § 669.
is not clear whether

d 14; inf. memo (Alaska,
Gen. Op. N°5‘0p7’N%f 2%¢ (alaska, June 2. 1978):

1966); Atty. Gem:

emo (June 30,

1981) .
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earned on jpvestments in @ fund such as that mag,

y ig cons titutional.

Capital Outlay (AS 37.05.157) ang
%ﬁ:ggegacfﬁritieg Development (AS 37.05.158).

by AS 16.05.110(5

By statute there 1s allocated to each of these

accounts a fixed per'cehtage of annual receipts
from minerals on state jand. Both of these funds
appear to be unconstitutional dedications to the
extent that they restrict the purpose for which
money may be spent., We &te informed that the
Department of Administration has recorde.d the
amounts to be allocated to each account but has
not retained that money for expendi-
tures related to capital outlay or energy facil-
ities development. We also understand that the

legislature has not made any appropriations from

these two accounts. Ve suggest that AS 37.05.157

and AS 37.05.158 be repealed

Renewable Resources Fund (AS 37.11.010-090). A9

we advi ; .
vised in our 1975 Attorney General Opinio®

No. 9 this
y Statutory dedication is uncon-
stitutional.

W

o e understang that the Department of

Administration has followeq
our

di advice and b#
isregarded AS 37.11 010-09¢

We ¢ that
these statutes be Tepealed suese

/c-:nvz‘-‘)‘ﬂ.lmm o

n e
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ocation by Statute of Revenue to a Fund or Account

h it may be Spent or Used Without Further Ap-

Eropriation ’
_____________.,_.-——-—'—
. Public Employees Retirement System Fund (AS 39.35)
y from employees and

This fund receives. mone
State

e system.

s who participate in th
he fund month-

employer
employer contr
AS 39.35.280.

iputions are paid to t
grate employee contributions
rom wages

1y,

Te statutorily required to be withheld £

AS 39.39.170. Par-

a
and transferred to the funds.

olitical subdivisions make similar

Bene-

ticipating P
pehalf of their employees:

eributions on
etirement systems

con

fits are paid to members of the T

according £o statute AS 39.35.370 et sed- Expen-
ystem are also paid frou

s
the fund put areé speciflca
ro be lncluded in the annual operating pudget.
0
t
The Teacher’s Retiremen
AS 39.35.100(b)( ).
.. gecount for in the samé mannel.
gystem is ‘
this 18 learly & dedication of
ALens® we pelieve that it is
:ved DY e statér
o e the ¥ 1ied exception theory
perm1551b1 unde ’
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discussed earlier. It is our opinion that theye

is an implied exception to the dedicated fundg
prohibition for pension fund contributions. 10/

International Airport Funds (AS 37.15.420, 430,
440)

The fund established under AS 37.15.420

contains money received from the sale of general
obligation bonds for airport improvements and
other grants or money provided £for the same
purpose for which the bonds ws#:2 authorized. The
fund established wunder AS 37,15.430 coz-mtains
revenues received by the state from ownership and
operation of its airports. The fund established
under AS 37,15.440 contains interest earned on
money in the section 420 fund and revenues
transferred from the section 430 fund for the
purpose of redeeming airport revenue bonds.,
Although each fund provides for a dedication
of state revenue, we believe that they are

permissible under the implied exception theory
discussed earlier at PP

10/ The constitutional

systems supports such an imp]i state empi : oment
Article XII, section 7. —"Plied excepe ployee retir

Provision for

ion. Alaska Constitution

al

»
¥

s
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:edlcated funds Prohibition fop Yevenue derived
rom bond issueg and for ryevenye derived from
facilities constructed with popg proceeds, at
least to the extent that it ig necessary to
satisfy the debt obligation or maintain the

facility so that it continues to generate revenues

for that purpose. To the extent that revenues are

dedicated for purposes which are not related to

gatisfying the debt or maintaining the

facility 11/, we believe that dedication would

11/ A8 37.15.430(a) authorizes use of funds dedicated to the
Tternational Airport Revenue Fund for six purposes providing, in

pertinent part, as follows:

e fund shall only be used
he F or securing the payment
rerest on the bonds and
e bonds issued by
provide funds

The money in t 1

for the purpose of paying
of the principal of and in

of and on any other ge‘{;réﬁre -

suthorization of e ]ﬁ:grj{lsct and install additions

to acquire, equip, COISH 4 “extensions of ~and

and  improvements 7o orts and to be payable out

facilities for, ‘the > the purpose of paying the

of the revenue fund, PP 0F maintaining and

normal and ne(‘:essalt’:}; a%%s 21l of the improvements

operatu}g_tl'_lesaléépcglem, the purpos(ei oftgzgiggnil;

and facd e vals, replacements and AraCE

costs of o€ the airports émhemal the purpose

repairs L0 T cilities of Thel e any and

g !anefore their fixed maur oses of the

K o redeemmgbonds igsued for thenging funds to

a;l revenue h urpose of prov:éssary additions

alrports, Ene pt and install nec sions of and

acquire, c:onsr:ri-;»:Cs ro and ext%n 21 of their

Ezgﬂ}g&?‘wf’gin the airPOrtsf ;r;-oviding funds Eo

l .
) he purpo elating to the
facilities, aniltl oghef. cost; tt]z:e ks,

pay any and
300 °Wnersh§p, use and 0Oper

-
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Honorable Carole J. Burger
J66-785-81 and J66-649-80

violate Article IX, section 7 unless it eithe,

existed prior to ratification of our Constitutig,
or is required by federal law. 12/

3. Continuing Debt Service Appropriation (AS 37,1s.
.012) —

This statute purports to create a continuing

annual appropriation from the general fund of the
amount necessary' to pay debt service on all out-
standing general obligation bends. This may be a
dedication of revenues for a spacific purpose, 13/
Even if it is, it is our opininn that there would
be an implied exception to the dedicated fund
prohibition for bond obligationms.

4. Rgga%6§}ectrification Revolving Loan Fund (AS 44~

This fund received an initial appropriation

from which the Alaska Power Authority is

authorized to make loans, Prinecipal and interest

12/ A dedication of airport + : X .
ool AT B 20, e g,
49 0..C. § 1718, hdomeed oo 1630 b nex Band, ‘it may be e
) ; am ;
gl%‘ 09f7_t7:}618 nguliqug'ty.and Fiseal Respoer?sfgif?tlgiz oy fse]c.:g;S‘Z:
irport rev: ® orbterpreted to require d Ji oot o £ all
airp énues to construction, mpaj edication o
airports. ' ‘ntenance and operation °

13/ Our uncertainty on thi i
13 s .

Particular revenue sourcs’

Page 26 .

N Mr-c
Hor!
J66-

<
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iay?ents on loans made from the fund are requifed
y law to return to the fund. As we pointed out
ab?ve, at n., 1, the questions of whether the
principal and/gr interest payments are revenues

which may not be dedicated in this mannex is now a

matter in litigation in a suit filed by the

Trustees for Alaska.

We will be defending the legislature
In doing so, we

's action

h those dedications.
e detail a aumber of the
the

will

55 waking bot
will present in moT
above in support of

addition, Wwe

arguments discussed

action. In

1egislature’s
jon of constitutionalit

discuss the presumpt
s and the deferen

d 1eglslat1ve inter
As indicated above,

y of
statute ce due to the admini-
pretation of the

strative an
cated funds Pr
¢ that the T©

ohibitiom.

turn of principal payments

dedi

‘we believ
fend the Constitution

4 does mot of

to a loan fun
payments o0 the

at the retu
jgsible.

v be pel’ml
rtainty the position that the c

n of interest

However, we cannot

and th
loan fund ma
ourt

predict with cé

will adopt-

120



7N ~~

November 30'19&

Mr. Gerald L. Wilkerson
Honorable Carole J. Burger
J66-785-81 and J66-649-80

ific
C. Appropriation of an amount from a specif

eipts).
revenue source (e.g., program Xec

From time to time the legislature, by means of g

annual operating budget appropriation, authorizes an agency t,

spend money that is generated out of one of the agency's
programs. The appropriation also sets an upper limit on the
amount that can be spent. Although program receipts are clearly
state revenues which may not be dedicated, the practice of
identif.ying program receipts as an appropriation source does not
in any way limit legislative control over the expenditure of
revenues because the legislature maintaing control of the
appropriation by means of the budget. Therefore, we believe that
this practice is not affected by the dedicated funds prohibition.
" D.  Appropriation of an amount which is ascertainable

only bv reference to specified information.

Appropriations are regularly‘ made to the risk man-

agement division, Department of Administration, of all proceedS

during a fiscal year from claims, settlements or judgments

arising from damage to or loss of state Property. As pointed out
above, at 18, this permits the state tq repair or replace damaged

property  without  specific appropriationg which  would
’

probably be either more or less than the actual property damég®

in any fiscal year, P

Page 35

Mzx
Ho
Jé

ap
Wh

tr
ret
ob:
has
the
det
of

PTrc

14/
&Tla
Pri
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SLa
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mig!
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0
J6
The only diffe
Tence b ;

e etween this and a typical
sppropria n is in the determination of the amount appropriated
yhen a fixed amount is appropriated, obligations incurred against
it may be honored as long as there is cash available in the

treasury. When an appropriation is made for an amount to be

received from a certain source during a specific period,

obligations may be honored only.if a sufficient amount of money

has been received from that source and there is cash available in

the amount of the appropriation remains

the treasury. However,
r opinion that these kinds

Consequently, it is ou

determinable.
violate the

dedicated  fund

of appropriations do mnot
prohibition. 14/
e
for

14/ The di 1itigation discussed earlier (Trustees r
Hlaska v, PState, sunrag) also includes & fcj.?lllm Egigreasr:: o be
Priation to the Alaska Power huthority of the ILEIRS L op
teceived on money separately aPPEORLConipicion. § 1 ch. 50,
Zent Fund violates the dedicated IU ds B4 1961 and amen(ciied by §

13 oes not

SLA 1980, as reenacted by § 69 ch. 7% ropriatio
236 ch, ,141, SrA 1982. The qugsnon?_ihagge IJa.nterest is to be
question

State 5 :£3 :ne period during :« particular
specific time P c £ this P 10, 1982, we

; . onsideration Y. o dated ApT
Meght not occur since, b J.r_lformalthe Department Of Revenue that
pivision 0% & ceneral fund because of 2

Uyigeqd
sed the Treasury . ;
:E: interest must be returned to 5,4,83,388(13%. zrelta;ﬁnénfomed
. L m .
thaglgéci;gagutgrga:eggiisggnté the Power Develop
eres
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November 30 » 1987
Page 3

J66-785~81 and J66-649-80

E. Other Miscellaneous Dedications

1,

Appropriations to the Permanent_ Fund. Since the

constitution (Article IX, section 15) specifically

to the Permanent Fund of

nat least" 25 percent .of certain revenues, we

authorizes dedications

believe any additional dedication to the fund by
statute 15/ or by appropriation is also
permissible,

Rainv day account. AS 37.05 i7% creates a reserve

fund to which money is appropriated and authorizes
it to be spent for certain necessary emergency
operating expenses at some future time. It is our
opinion that this practice is permissible under
the theory discussed above beginning at p. 12 that
money once it is appropriated loses its character
as revenue for purposes of the dedicated funds

prohibition. A contrary view would severely

restrict flexibility in state budgeting and

accounting, and we doybt that such a view would be
adopted by the courts,

15/ 1In 1980, the leci .

applicable

AS 37.13.010(a)(2). mineral leases  to 5y

islature
g 1ncreased the bercentage dedicatio?
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We hope you fi i
pe ¥ find this analysis helpful in determini
pe nature of the probl —
¢ éms presented by the dedicated fund
Prohibition and the various statutory érograms which may or
or may

got Yun afoul of it. We expect to be able to advise you with

greater certainty on some of these questions at the conclusion of
the pending litigation described above,
Sincerely,
7w,
~

4 L4 -
“4711son L. Condon
Attorney General

WLC:j £

¢c: Ron Lehr, Director
Division of Budget and Management

Jay Hogan, Director .
Division of Legislative Finance
Legislative Affairs Agency
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MEMORANDUM State of Alaska

™ Hon. Lisa Rudd

Commissi DATE:
o 1d, sioner :
Department of Administration January 5, 1983
FILE NO: c oo A
366-328-33
TELEPHONE NO:
FROM: 465~3600
igrman C. Gorsuch SUBJECT: [ o cati £ per
orney Gep edication of -
7 eral maneunt rund income
to longevity bonus
By: A e Program

Assistant Attorney Generail
Governmental Affairs-Juneaun

) _ This confirms our oral advice in response to your re-
quest oI December 20, 1982, You have asked whether permanent
;und ilncome may be dedicated to the longevity bonus program, oOr
if not, whether it may otherwise be used to fund that program.
Briefly, we believe that permanent fund income may not be dedi-
cated for this purpcse, However, such interest may be appropri~
ated to the longevity bonus program. Such an appropriation would
robably be counced as part of the operating budget under the
spending limit approvad by the voters this pasc fall.

On the £first question, our response 1is based on the
fact that the ballot sumnary of the constitutional amendment es-
tablishing the permanent fund did not disclose or explain the
possibility that permanent fund income could be dedicated by the
legislature. Although the language of the amendment, Alaska
Const. art. IX, § 15, might ordinarily be.rgad to permit dedica-
tion of the income, we are reluctant to infer what would amount
to a very broad exception to another constitutional provision,
dedicated fund prohibition, Alaska Const art. 'IX, §h;/.’ where none
was mentioned in the ballot summary or voters' pamp etf. S_?Eho"lr
memorandum of April 11, 1979 on this p01r(111;, a_copycohw ich is
attached. We subsequently advised that de J..cata.on of that income
for reinvestment in the fund oxr for the d:r.v?:.der}o program ztz:zlght be
permissible. AG Opin., Mar 19, 1980, W.L. Concon, copy attached.

In fact, the legislature has dedicated“i Pofrt]aonf()f the
fund's income by statute, AS 43.23, to a sepiizee hain ) grbthe
permenent fund dividend program. This pf:cbe defendedo eﬁn
challenced and we have opined that it cou 4 be ¢ cormec?:ndt e
round that the dividend program was SO 11 im v ne ef to
%I‘e ‘establishment of the permanent fund t at an excep 1({{1 dn?m
the dedicated fund prohibition for that purpsiglgase tvm%l]&e in
the permanent fund constitutional amendment. ile we wo pre-

13

020014 iRy 10770y
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. Rudd, Commissioner Ry

gggér%rtzzt of Administratlon M
366-328-83

. tice were challenged, W

i i f defense if the prac : re. -

;sggdt::csonil]é?l% Zmending AS 43.23 so thathtnesg;z;dgggggzggfam is
funded only by appropriatiom, like all othex

A portion of the fund's income sufficientd toAgffset

inflation is dedicated to reinvestmeb‘:]l.; l?egélfrefélniounafl‘fieve 31}1&
.145. This dedication is argua o Ec

%gsycmgoal for which the fund wag estaollghed. Tn'l.s may be What
the lecislature actually intended to permlt‘by adding ItI:o ?rtlc’le
IX. seotion 15 the sentence requiring that income of.t_; e fund be
deﬁosited in the general fund unless otherwise providea by law,
We believe thac this dedication is permissible.

As to your second question, permanent fund income may
be appropriated to the longevity bonus program. It could be han-
dled in a manner similar to the municipa:! assistance program, AS
43.20.016. That statute provides for municipal entitlements to
be determined according to a base year gntirlement, and adjusted
in proportion to municipal population, bur the legislature deter-
mines the total amount to be distributed each year under the pro-
gram by appropriation.

] Another point to consider is whether such an appropria-
tion would be subject to the recently enacted spending limit. As
an appropriation to the longevity bonus program, it does not ap-

giiicfg i:}c{nne Wié:hin fé‘xe ambit of any of the exceptions stated in
L IX, section . We are now worki fd -
sing the effects of the ng on an opinion addres

: . spending limit. One question we are ad-
gies;mg is the scope of the exception for ﬂappropriations for
cegiignpifaﬁe]ﬁent fund dividends." "It isg possible that this ex-
a e .
=pt ons to a program which paid
che Brieent Tousens Do prmnats L%, Alegkans, supplantin
more thoroughly regardin i ) Sliobe Lo soon advise yol
limit to such a prggram.g the likely application of the spending

I hope tha i :
helpful., Pe that this brief response to your inquiry is

Enc,
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Honorable Don Bennett, 1983 WL 42491 (1983)

1983 WL 42491 (Alaska A.G.)
Office of the Attorney General

State of Alaska
File No. 366-484-83
March 10,1983

Appropriation of income from and deposits to the Alaska permanent fund

*1 Honorable Don Bennett
Alaska State Legislature
Pouch, V
Juneau, AK 99811

Dear Senator Bennett:

This responds to your letter of March 3, 1983. My views in response to your specific questions are:

1. The permanent fund dividend fund established under AS 43.23.045 would arguably involve an unconstitutional dedication
of state revenue if money were transferred to that fund from income of the permanent fund without an appropriation. However,
this view is not free from doubt since an argument can be made, based on the language of article IX, section 15 establishing
the permanent fund, that an appropriation for that purpose is not required. Although I understand that in past years money
has been transferred to the dividend fund pursuant to AS 43.23.045 without an appropriation, I have advised that this practice
be discontinued in the future. Senate Bill 149 which was introduced this session at the Governor's request, would appropriate
additional money from the permanent fund dividend fund to pay 1982 dividends under AS 43.23. I would also advise that,
if the dividend program is not repealed, AS 43.23.045 be amended to clarify this appropriation requirement in order to avoid
any confusion on this point.

2. 1 believe that the reinvestment of income of the permanent fund as principal may be authorized by statute without an
appropriation. The reasons for this view are explained below.

3. Yes, it is permissible for the legislature to increase by statute the percentage of certain mineral revenues which are
constitutionally dedicated to the permanent fund.

The reasons for my responses to your questions follow in reverse order.

The constitutional amendment authorizing the creation of a permanent fund dedicates ‘at least twenty-five percent’ of certain
mineral revenues to that fund. Alaska Const. art. IX, § 15. This language clearly anticipates that the percentage of revenues
so dedicated may be increased. The legislature has increased that amount to 50 percent of revenues from certain sources. AS
37.13.010. I see no question as to the constitutionality of this statute.

With regard to the use of income produced by the fund, the constitution provides that it ‘shall be deposited in the general
fund unless otherwise provided by law.” Alaska Const. art. IX, § 15. When this language was adopted by the legislature for
submission to the voters, it was accompanied by a ‘joint chairman's report on CSSS HIR 39° (1976 H. Jour. at 684-685), which
stated that the purpose of this language is ‘to give future legislatures the maximum flexibility in using the Fund's earnings
—ranging from adding to Fund principal to paying out a dividend to resident Alaskans.” On its face, the requirement that
the income be deposited in the general fund “unless otherwise provided by law’ appears to authorize statutory dedication for
any public purpose. This office has advised in the past and I concur that this reading of article IX, section 15 would create a
tremendous exception to the constitutional dedicated fund prohibition, art. IX, § 7, which was not explained to the voters in
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the ballot materials, election pamphlet, or publicity surrounding the amendment. See 1980 Op. Att'y Gen. No. 3 (March 19)
at 7-9 (copy attached).

*2 For this reason, I favor a narrower interpretation of the last sentence of article IX, section 15. One possible reading would
be that the legislature intended that the income could be used without appropriation either for reinvestment or for distributing
dividends to Alaskans, as explicitly mentioned in the joint chairman's report, and the attached Attorney General opinion.
However, it is difficult to discern from the language of article IX, section 15 why the income could be dedicated for these
but not for other important public purposes. Another possible interpretation is that an appropriation is required for any use of
the income, including reinvestment as principal of the permanent fund. However, this interpretation would render the phrase
‘unless otherwise provided by law’ meaningless, since the income would then be treated as automatically becoming part of the
general fund despite any attempted dedication by law. Article IX, section 15 clearly contemplates that the legislature may by
law provide for some use of the fund other than deposit in the general fund.

The interpretation of article IX, section 15 which I find to be most reasonable and compatible with the constitutional prohibition
against dedications is that the legislature may provide by law for the income to remain in the permanent fund (either through
reinvestment as principal or retention in an undistributed income account) without appropriation, but may not transfer income
to another fund or authorize it to be spent without an appropriation. This view is consistent with the legislation enacted last
session providing for reinvestment of an amount sufficient to offset inflation, and retention of the balance in an undistributed
income account where it remains available for appropriation. AS 37.13.145, a amended by ch. 81, SLA 1982. Legislation which
will soon be introduced at the Governor's request will propose amendments to AS 37.13 which are consistent with this view.

1 share your concern that our state government avoid the problems associated with statutory dedications of revenue. I also
appreciate that the legal and constitutional provisions regarding governmental finance and their past and present administrative
interpretations are sufficiently complex to require careful study and thorough discussion by all involved. A copy of a recent
lengthy opinion regarding the meaning and application of the dedicated fund prohibition is attached for your information. 1982
Op. Att'y Gen. No. 13 (Nov. 30). Please let me know if I can be of further assistance.

Very truly yours,

Norman C. Gorsuch
Attorney General

1983 WL 42491 (Alaska A.G.)

128



LAWS OF ALASKA

1986

Ch
w& (Fin) apter No.
29

AN ACT

Relating to the i
tir ncom
providing for an effestggetgztg?aSka permanent fund; and

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1, LINE 9

UNDERLINED MATERIAL INDICATES TEXT THAT IS BEING ADDED TO
THE LAW AND BRACKETED MATERIAL IN CAPITAL LETTERS INDICATES

DELETIONS FROM THE LAW; COMPLETELY NEW TEXT OR MATERIAL
REPEALED AND RE-ENACTED IS IDENTIFIED IN THE INTRODUCTORY

LINE OF EACH BILL SECTION,

ipproved by the Governor: May 15, 1986
ctual Effective Date: July 1, 1986
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14

16

o

Chapter 28

% .
Sectlpn 1. AS 37.13.140 is amended to read:

Sec. 37.13.140. INCOME.

Net income of the
corporati
[MUST] be computed annually as ton shall

of the last day of the fiscal Year in

accordance with generally accepted accounting principles
1
any unrealized gains or losses.

the last five fiscal years,

may not exceed net income of the corporation for the fiscal year just

ended plus the balance in the earnings reserve [UNDISTRIBUTED INCOME]
account described in AS 37.13.145.

* Sec. 2. AS 37.13.145 is amended to read:

Sec. 37.73.145. DISPOSITION OF INCOME. At the end of each
fiscal year, an amount sufficient to offset the effect of inflation on
principal of the Alaska permanent fund during that year, as measurxed

by the change in the calendar year average United States consumer

Price index for all urban conmsumers [A NATIONALLY RECOGNIZED INDEX,]-

shall be transferred from net income as defined in AS 37.13.140,

excluding income on the earnings reserve [UNDISTRIBUTED INCOME] ac-

count in the Alaska Permanent Fund, to the principal of the Alaska

Permanent fund for reinvestment. The balance of the [NET! income °

dvailable for distribution under..[AS DEFINED IN] AS 37.13.140 shall be

-1~ . HCS CSSB 346(Fin)

excluding
Income available for distribution.
equals 21 pexcent of the [AVERAGE] net income of the corporation for

including the fiscal year just ended, but-
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Chapter 28

transferred to the earnings xeserve (UNDISTRIBUTED INCOME} accoupnt fn

the Alaska permanent fund, Momey in the w_v_e [UNDISTRL
BUTED INCOME) account shall be invested in iInvestmentg authm:ized

under AS 37.13.120, Income from the investment of the
serve [UNDISTRIBUTED INCOME] account shall be treated ag an a dditi,

n
to that account.

* Sec, 3. This Act takes effect July 1, 1986,

.

131



R
OF ALASKA
1992

Source

HCS CSSB 39(FIN) Chap{gz No.
AN ACT

Relating to the permanent fund and the Alaska Permanent Fund Corporation; and providin
for an effective date. ! g

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1

Approved by the Governor: June 25, 1992
Actusl Effective Date: July 1, 1992
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Chapter 134

AN ACT

1 Relating to the permanent fund and the Alaska Permanent Fund Corporation; and providing for an

2 effective date.

w

¥ g et s

10
1
12
13
14

* Section 1. AS 36.30.850(b)(16) is amended to read:
(16) a contract that is a delegation, in whole or in part, of investment powers or

fiduciary duties of the Board of Trustees of the Alaska Permanent Fund Corporation under

AS 37.13;

* Sec. 2. AS 37.13.010(b) is amended to read: . .
(b) Payments due the Alaska permanent fund under (a) of this section shall be made

hes at least
the fund within three banking days after the day the amount due to the fund reac|
$3.000,000 and at least once each month.

* Sec. 3. AS 37.13.020 is amended to read: o dment, have
Sec. 37.13.020. FINDINGS. The people of the state, by constitutional amen elty .
- s * . {ease mntals, rOyaIHCS: roya
Tequired the placement of at least 25 percent of all mineral
HCS CSSB 39(FIN)
-1-
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HCS CSSB 39(FIN)

_ Chapter 134

proceeds, and federal mineral revenue sharing payments and bonuses received by the gy,
a permanent fund. The legislature finds with respect to the fund [ALASKA PERMANEl;T
“FUND CORPORATION] that

(1) the fund [CORPORATION] should provide a means of conserving a pogio,
of the state’s revenue from mineral resources to benefit all generations of Alaskans;

(2) the fund’s [CORPORATION’S] goal should be to maintain safety of principa]
while maximizing total returr;

(3) the fund [CORPORATION] should be used as a savings device managed 1o
allow the maximum use of disposable income from the fund {CORPORATION] for purposes
designated by law.

* Sec. 4. AS 37.13.030 is amended to read:

Sec. 37.13.030. PURPOSE. It is the purpose of this chapter to provide a mechanism for
the management and investment of those [PERMANENT] fund assets by [ALLOCATED T0]
the Alaska Permanent Fund Corporation in a manner consistent- with the findings in
AS 37.13.020.

* Sec. 5. AS 37.13.040 is amended to read:
Sec. 37.13.040. ALASKA PERMANENT FUND CORPORATION. There is established

the Alaska Permanent Fund Corporation. The corporation is 2 public corporation and govemment

instrumentality in the Department of Revenue managed by the board of trustees. The purpose
of the corporation [BOARD] is to manage and invest the assets of the Esrlﬂ_alleg—fma—qg
other funds designated by law [CORPORATION] in accordance with this chapter.
* Sec. 6. AS 37.13.080 is amended to read:
Sec. 37.13.080. QUORUM AND VOTING. Four members of the board consttu® #
quorum for the transaction of business and the exercise of the powers and duties of the board:

Action may be taken only upon affirmative vote of a majority of the full membership of the
board.

* Sec. 7. AS 37.13.110 is amended to read:;

the
Sec. 37.13.110, CONFLICTS OF INTEREST. (2) Members of the boards [AND]
the provisions of

executive director, and investment officers of the corporation are subject t0
AS 39.50.

(b) If a member of the board or an employee of the corporation acquires:

2-

owns of
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26
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conrols an interest, direct or indirect, in an entity or project in which fu Chapter 14
ich fungd {CORPOR
fung ATION}

assets are invested, the member shall immediately disclose the i

disclosure is a matter of public record and shall be included in (h" "‘“cmst 0 the board. The
next following the disclosure. ¢ minutes of the board meeting

» Sec. 8. AS 37.13.120(a) is amended to read:
(a) The prudent-investor [PRUDENT-MAN] rule shall be applied b

management and investment of [ALASKA PERMANENT] fund asscptls) Th y the board in the
[PRUDENT-MAN] rule as applied to investments of the fund [CORPO;IAI:;:_“M:M
making investments the board shall exercise the judgment and care under the cixc:: cans that in
prevailing that an institutional investor of ordinary prudence, discretion, and inn:lligcnscl::::c‘:S L.hcn
in the management of large investments entrusted to it not in regard to speculation but i: ::msc:
fo the permanent disposition of funds, considering probable safety of capital as well as probi:;e
income.

* Sec. 9. AS 37.13.120(b) is amended to read:
(b) The fund [CORPORATION] assets shall only be used for income-producing

investments.
* Sec. 10. AS 37.13.120(e) is amended to read:
(e) The corporation may not borrow money.
{ALASKA PERMANENT] fund the obligations of others.

* Sec, 11. AS 37.13.120(g) is amended to read:

(g) Subject to the limitations contained in this secti
arket rates or prices that are applicable

[FUNDS] or guarantee from principal of the

on, the board may invest fund

[CORPORATION] assets at the competitive national m

to each investment only in
(1) obligadons of, or obligations in
States;

sured by or guaranteed by, the United States
cies or instrumentalities of the United

(2) obligations secured by reserves pai
or obligations of corporations

or agen

d in by the United States or agencies or
instrumentalities of the United States in which the United States
f United States domestic banks that

and that may be readity sold in 8
ualltimasm

is a shareholder or member;

(3) certificates of de
posit Insurance Co

posit and terim deposits O
arc members of the Federal De rporation
reflecting fair value or that arc fully secured

secondary market at prices
HCS CSSB 39(FIN)
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payment of principal and interest as described in (m) of this section;

(4) certificates of deposit and term deposits of federally chartereg avin
loan associations in Alaska [THAT MAY BE READILY SOLD IN A SECONDARy Mj};ﬂd
AT PRICES REFLECTING FAIR VALUE OR] that are fully secured at all times as 1o payme T
of principal and interest as described in (m) of this section; s

(5) [CERTIFICATES OF DEPOSIT AND TERM DEPQSITS OF STaTg
CHARTERED SAVINGS AND LOAN ASSOCIATIONS IN ALASKA THAT MAY g
READILY SOLD IN A SECONDARY MARKET AT PRICES REFLECTING FAIR VALUE
OR THAT ARE FULLY SECURED AT ALL TIMES AS TO PAYMENTS OF PRINCIPA},
AND INTEREST AS DESCRIBED IN (m) OF THIS SECTION;

(6)] certificates of deposit and term deposits of mutual savings banks in Alaska
[THAT MAY BEREADILY SOLD IN A SECONDARY MARKET AT PRICES REFLECTING
FAIR VALUE OR] that are fully secured at all times as to payments of principal and interest as
described in (m) of this section;

(6) (7] fixed-term certificates of indebtedness of federally insured credit unions
in Alaska {THAT MAY BE READILY SOLD IN A SECONDARY MARKET AT PRICES
REFLECTING FAIR VALUE OR] that are fully secured at all times as to payments of principal
and interest as described in {m) of this section;

{7) [(8)] domestic corporate debt securities that are rated A [AA] or better by a
nationally recognized rating service, or nondomestic corporate debt securities of comparable
quality;

8) {(9)] short-term

(A) domestic corporate promissory notes of the highest ratings assigned
by a nationally recognized rating service; [,] or

(B) nondomestic corporate promissory notes of comparable quality, ﬂfc
interest on which may be payable in either United States dollars or nondomestic
currencies; '

(9) [(10)] bankers’ acceptances drawn on and accepted by United Statcs
each of which has a combined capital and surplus aggregating at least $200,000,000; )

. ats beig

{10) [(11)] repurchase agreements, the securitics underlying the agreeme

any of the items in (1) - (6) [(1) - (3) AND (8) - (10)] of this subsection; ’

banks

-4
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Chapter 134

(L) [(12) THE GUARANTEED PORTION of FEDERAL SMALL BUSINE
5§

ADMINISTRATION LOANS;

(13) THE PORTION OF FIRST LiEN REAL ESTATE MORTGAG
GUARANTEED BY THE FEDERAL VETERANS ADMINISTRATION: ®

bevelopment ii?jf 1:;2 i’:::: ;;:;::S; at:d industrial Joans made under the Rurg)
Yy the Farmers Home Administration;

{12) [(15)] the guaranteed portion of Farmers Home Administration loans;
{13) [(A6)] notes secured by mortgages granting  first lien on [COMMERCIAL
OR] residential real estate improved by completed buildings if the mortgages are insured by a
private mortgage insurance corporation that is authorized to do business in this state [ALASKA]
and has combined capital and surplus aggregating at least $20,000,000, and if loan-to-value ratios
do not exceed [75 PERCENT FOR COMMERCIAL MORTGAGES AND] 90 percent [FOR

RESIDENTIAL MORTGAGES]; however,

[(A) MORTGAGE INSURANCE IS NOT NECESSARY FOR
COMMERCIAL LOANS HAVING LOAN-TO-VALUE RATIOS OF LESS THAN 50
PERCENT AND THE MINIMUM COVERAGE OF OTHER COMMERCIAL LOANS
SHALL BE 10 PERCENT FOR THOSE HAVING A LOAN-TO-VALUE RATIO OF
50 - 60 PERCENT AND 15 PERCENT FOR THOSE HAVING A LOAN-TO-VALUE
RATIO GREATER THAN 60 PERCENT BUT NO MORE THAN 75 PERCENT; AND

(B)] mortgage insurance is not necessary for residential loans having a

loan-to-value ratio of less than 70 percent and the minimum coverage of other residential
loans shall be 10 percent for those having 2 ioan-to-value ratio greater than 70 percent

but less than 90 percent and 20 percent for those having a loan-to-value ratio of 50

percent;
{14) [(17) NOTES SECURED BY MORTGAGES GRANTING A FIRST LIEN

GS IF THE
ON COMMERCIAL REAL ESTATE IMPROVED BY COMPLETED BU;;I():?NT ol
ORIGINATING FINANCIAL INSTITUTION RETAINS AT LEAST 25 P

MORTGAGE UNTIL MATURITY;
(18)] preferred and ¢

ions i i United
omumon stock of corporations incorporated in the

Statcs; bankers’ acceptances, that are

(15) [(19)] certificates of deposit, term deposits, OF

HCS CSSB 39FM)
-5-
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Chapter 134

issued by a United States or nondomestic bank or trust company located outsiq
Side of he Unj

. . lm
if cither (A) l.hcy may e
or (B) the issuing bank gr try

st
ate of issue equaling least
not subject to the Collatera)

States and are denominated in United States or nondomestic currency,
readily sold in a secondary market at prices reflecting fair value,
company has capital, surplus, and retained earnings at the d
$500,000,000; investments made under this paragraph are
requirements for domestic certificates under (m) of this section;
. (16) [(20)) 'equuy Interests in, and debt obligations secured by mortgages Eranting
a first lien on, real estate improved by completed and substantially rented buildings and located
in the United States, if these investments are made
(A) in a corporation, partnership, trust, or other entity in which, at the
conclusion of each investment transaction, at least 60 percent of the beneficial ownership
interests are held by other institutional investors, and which is organized and operated for
the purpose of making real estate investments by a bank, insurance company, or other
manager of institutional funds that has had at least five years of experience in the
management of real estate investments of insttutional investors; or

(B) with corporations, partnerships, trusts, or entities in which, at the

conclusion of each investment transaction, at least 60 percent of the beneficial

ownership interests in the co-investing entity or entities as a whole are held by

institutional investors, and if

(i)_at the time of investment the fund has no more than a 40

percent beneficial ownership interest in the real estate invested in as a wholes

(ii) the rights and obligations of the fund are substantiall

similar to those of the other institutional investors, except for the percentage

interest in the property; and
i at
(iii)_the property is managed and operated by an entity th

has had at least five years of experience in the management of real estate
investments of institutional investors [IN CONJUNCTION WITH AND ON
SUBSTANTIALLY THE SAME TERMS AS AN ENTITY DESCRIBED N
OF THIS PARAGRAPH];

(A7) [(21)] securities of nondomestic governments and nondomestic

. . . c s A jted State
agencies, the principal of, or interest on, which is payable in either United S

goverm'ﬂ"“t
s dollars or

HCS CSSB 39(FIN) -6-
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Chapter 134
nondomestic currencies;

(18) [(22)] securities of nondomestic corporations, including common and

“preferred stock, whose dividends, if any, may be payable in either United States dollars or

nondomestic currencies;

(19) taxable municipal or state debt securities that are rated A or better by

a nationally recognized rating service;

(20) shares in a money market or short-term investment fund that has either

collateral securities of a type authorized elsewhere in this section as acceptable collateral

or securities of similar quality to those authorized elsewhere in this section as acceptable

collateral,

* Sec. 12. AS 37.13.120(i) is amended to read:

(i) The [ALASKA PERMANENT] fund may at no time own more than five percent of
the voting stock of a corporation. Domestic stocks, except for bank and insurance company
stocks, must be listed at the date of purchase on an exchange registered with the Securities and
Exchange Commission. At the time of each investment, the aggregate investment of the fund in
each stated category of investment may not exceed the following stated percentage of the total
investments of the fund:

(1) mortgages under (g)(13) [(g)(16)] of this section - 15 percent;
(2) real estate investments under (g)(16) [(g)(20)] of this section - 15 percent;
(3) certificates of deposit, term deposit, or bankers’ acceptances under (g)}(15)

[(2)(19)] of this section - 20 percent;
(4) securities of nondomestic governments, nondomestic gove

nondomestic corporations under (g}{(7), (17), and (18) [(8)(8), (21), AND (22)} of this section,

domestic corporate stocks {AND DEBT SECURITIES] under (g)(14)} [(g)(8) AND (18)] of this
ory notes under (2)(8)(B) [(g)(9)(B)] of

rnment agencies, and

section, and short-term nondomestic corporate promiss

this section - 50 percenty

(5)__domestic corporate_debt securi
e quality under (g)(7) of this section, and taxable

rated A under (g)(19) of this section - five

ties that are rated A and nondomestic

corporate debt securities of comparabl

municipal or state debt securities that are

percent,

* Sec, 13, AS 37.13.120(j) is amended to read:

7 HCS CSSB 39(FIN)
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Chapter 134

() The assets of the [ALASKA PERMANENT] fund m

. 2y not be used
of bonds of a corporation, upon which any regular interest pay for the

ment has beey defayy
which ha

PUl’chasQ
od withi,

five years before purchase, except bonds never in default but ve be
N outstangiy,
g for

less than five years,
* Sec. 14. AS 37.13.120(k) is amended to read:
(k) The board shall establish and from time to time ag necessary modj

. 1y guidelines g,
the investment of the assets of the fund [CORPORATION]. Before adoption of any guide]
Bui Cines

the guidelines shall be reported to the Legislative Budget and Audit Committee for review ang
comment.
* Sec. 15. AS 37.13.120(1) is amended to read:
(1) The board shall invest the assets of the fund [CORPORATION] in in-state
investments to the extent in-stale investments are available if the in-state investments
(1) have a risk level and expected yield comparable to alternate investment
opportunities; and
(2) are included in the list of permissible investments in (g) of this section.
* Sec. 16. AS 37.13.120(m) is amended to read:

(m) Centificates of deposit or the equivalent instruments that ate not of a quality that may
be readily sold in a secondary market at prices reflecting fair value must be secured by a pledge
as collateral of

(1} investments authorized for the [ALASKA PERMANENT] fund under {g)(3),
(2), (4), or (8) - (10) [(8), OR (12) - (17)] of this sectionj

(2) [OR BY A PLEDGE AS COLLATERAL OF] obligations of the statc of
instrumentalities of the state that are rated at least "A" by a major bond rating service and have
a demonstrated secondary market;

(3) the guaranteed portion of Federal Small Business Administration loansi

federal
(4)_the portion of first lien real estate mortgages guaranteed by the

Department of Veterans Affairs; or

ial oF
. . mmercial
5) notes secured by mortgages granting a first lien on €0

ial
e s ioinating_financi2
residential real estate improved by completed buildings if the origiiatild—~>"

. ICH
: rity [» WH
institution retains at least 25 percent of the mortmwj%iﬂm%c}i
INVESTMENTS OR OBLIGATIONS HAVE VALUE AT LEAST EQUAL

HCS CSSB 39(FIN) -8-
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1 VALUE OF THE CERTIFICATE OF DEPOSIT. THE BOARD M Chapter 134
2 SUBSTITUTION OF COLLATERAL IN ORDER TO ENSURE CONTINUE AY REQUIRE
3 OF THE REQUIREMENTS SET OUT IN THIS SUBSECTION]. P SATISFACTION
4 *Sec. 17. AS 37.13.120 is amended by adding a new subsection 1o read:
5 (m) Investments or obligations pledged as collateral under (m) of this section must have
6 value at least equal to the face value of the certificates of deposit being secured. The board may
7 require substitution of collateral in order to ensure continued satisfaction of the requirements set
8 out in (m) of this section.
9 *Sec. 18. AS 37.13.140 is amended to read:
10 Sec. 37.13.140. INCOME. Net income of the fund includes income of the earnings
1 reserve account established under AS 37.13.145. Net income of the fund [CORPORATION]
12 shall be computed annually as of the last day of the fiscal year in accordance with generally
13 accepted accounting principles, excluding any unrealized gains or losses. Income available for
14 distribution equals 21 percent of the net income of the fund [CORPORATION] for the last five
15 fiscal years, including the fiscal year just ended, but may not exceed net income of the fund
16 [CORPORATION] for the fiscal year just ended plus the balance in the earnings reserve account
17 described in AS 37.13.145. -
18  *Sec. 19. AS 37.13.145 is repealed and reenacted to read:
19 Sec. 37.13.145. DISPOSITION OF INCOME. (a) The earnings reserve account is
20 established as a separate account in the fund. Income from the fund shall be deposited by the
21 corporation into the account as soon as it is received. Money in the account shall be invested
2 in investments authorized under AS 37.13.120.
23 (b) Atthe end of each fiscal year, the corporation shall transfer from the earnings reserve
4 account to the dividend fund established under AS 43.23.045 50 percent of the income avaflable
25 for distribution under AS 37.13.140.
26 () After the transfer under (b) of this section, the corporation shall transfer ﬁ(;m ‘h:
27 eamnings reserve account to the principal of the fund an amount sufﬁcient. to offset the effect 0
. The corporation shall calculate the
23 inflation on principal of the fund during that fiscal year

al under this subsection by

» amount to transfer to the princip ‘
average of the monthly United St

" (1) computing the .
of the two previous calendar years;

ates Consumer Price Index

3 for all urban consumers for each
HCS CSSB 39(FIN)
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Chapter 134
1 (2) computing the percentage change between the first and second cﬂcﬂdarm
2 average; and
3 (3) applying that rate to the value of the principal of the fund op the lagt day of
4 the fiscal year just ended.
5 (d) Nowwithstanding (b) of this section, income earned on money awarded in or received
6 as a result of State v. Amerada Hess, et al., 1JU-77-847 Civ. (Superior Court, First Judicig)
7 District), including settlement, summary judgment, or adjustment to a royalty-in-kind contract thy
8 is tied to the outcome of this case, or interest eamed on the money, or on the earnings of the
9 money shall be treated in the same manner as other income of the A}aska permanent fund, excepy
10 that it is not available for distribution to the dividend fund, and shall be annually deposited into
11 the principal of the Alaska permanent fund.
12 *Sec. 20. AS 37.13.150 is amended to read:
13 Sec. 37.13.150. CORPORATION BUDGET. The revenue generated by the fund’s
14 {CORPORATION’S] investments must be identified as the source of the operating budger of the
15 corporation in the state’s operating budget under AS 37.07 (Executive Budget Act). The
16 unexpended balance of the corporation’s annual operating budget does not lapse at the end of the
17 fiscal year but shall be treated as income under AS 37.13.140.
18  * Sec. 21. AS 37.13.160 is amended to read:
19 Sec. 37.13.160. AUDITS. The Legislative Budget and Audit Committee may provide
20 for an annual post audit and annual operational and performance evaluations of the fund’s
21 [CORPORATION’S] investments and investment programs.
22 * Sec. 22. AS 37.13.170 is amended to read:
23 Sec. 37.13.170. REPORTS AND PUBLICATIONS. By September 30 of each year, the
24 board shall publish a report of the fund [CORPQRATION] for distribution to the governorn
25 legislature, and the public. The report shall be written in easily understandable language- The
26 report must include financial statements audited by independent outside auditors, a statement of
27 the amount of money received by the [ALASKA PERMANENT] fund from each investment
28 during the period covered, a statement of investments of the fund [CORPORATION] including
29 an appraisal at market value, a description of fund [CORPORATION] investment activity during
30 the period covered by the report, a comparison of the fund [CORPORATION] performance with
31 the intended goals contained in AS 37.13.020, an examination of the impact of the investment
HCS CSSB 39(FIN) -10-
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criteria of this chapter on the fund {CORPORA!
TION] portfolio with
fecommendations of an
a Y

needed changes, and any other information the board believes would be of i
govemnor, the legislature, and the public. The annual income statement and balan‘mq:st to the
fund [CORPORATION] shall be published in at least one newspaper in each ju dici: ;i::: of ;hhe
income statement and balance sheet for the two fiscal years preceding the Publica[i%c; th:
election pamphlet under AS 15.58 shall be included in that pamphlet.

* Sec. 23. AS 37.13.180 is amended to read:

Sec. 37.13.180. TAX EXEMPTION. The corporation and the fund are {1S] exempt

from all taxes and assessments in the state. All security instruments issued by the corporarion

or the fund, their transfer, and their income are exempt from all taxes and assessments in the
state.
* Sec. 24. AS 37.13.190 is amended to read:
Sec. 37.13.190. POLITICAL ACTIVITIES. The resources of the corporation or the fund
may not be used to finance or influence political activities.
* Sec. 25. AS 37.13.210 is amended by adding a new paragraph to read:
(3) "fund” means the Alaska permanent fund established under art. IX, sec. 15,

Constitution of the State of Alaska.

* Sec. 26, AS 39.50.200(b)(42) is amended to read:
(42) Board of Trustees, [AND] executive director, and investment officers of the

Alaska Permanent Fund Corporation (AS 37.13.040);

* Sec. 27. AS 43.23.025(a) is amended to read:
(2) By October 1 of each year the commissioner shall determine the value of each

permanent fund dividend for that year by
(1) determining the total amount available for dividend payments,

(A) the amount of income of the Alaska permanent fund trans
urrent year

dividend fund under AS 37.13.145(b) [AS 43.23.045(b)] during the ¢
s of prior fiscal year

(B) plus the unexpended and unobligated balance
43.23.045(d);

nds from the dividend fund in

which equals
ferred to the

appropriations that lapse into the dividend fund under AS

(C) less the amount necessary to pay divide

the current year under AS 43.23.055(3) and (7% ' it
(D) less the amount necessary to pay dividends from

HCS CSSB 39(FIN) -
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Chapter 134
1 due to eligible applicants who, as determined by the department, ] ed for 5 -
2 year’s dividend by the filing deadline but who were not included in 4 Previous ye::ls
3 dividend computation; s
4 (E) less appropriations from the dividend fund during the current yeq,
5 including amounts to pay costs of administering the dividend program ang the hoh;
6 harmless provisions of AS 43.23.075;
7 (2) determining the number of individuals eligible to receive a dividend Payment
8 for the current year; and
9 (3) dividing the amount determined under (1) of this section by the amount
10 determined under (2) of this section. :
11 *Sec. 28. AS 37.13.145(d), added by sec. 19 of this Act, is repealed on the day that the revisor of
12 statutes certifies to the legislature that the Alaska Supreme Court has made a final determination thay,

in the absence of AS 43.23.045(e), repealed by sec. 29 of this Act, or AS 37.13.145(d), added by sec. 19

of this Act, no judge or juror is disqualified from serving as judge or juror solely because the judge o

-
AW

juror may qualify to receive a permanent fund dividend.
* Sec. 29. AS 43.23.045(b) and 43.23.045(e), and sec. 4, ch. 18, SLA 1991, are repealed.
* Sec. 30. TRANSITION. Nowwithstanding the filing deadline set by AS 39.50.020(a), a person

Pkt et et
0 I A W

employed by the Alaska Permanent Fund Corporation as an investment officer on the effective date of
this Act shall file the statement required by AS 39,50.020(a) within 30 days after the effective date of
this Act.

* Sec. 31. This Act takes effect July 1, 1992.

8N e
LS — BN~
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2 IN THE SUPREME COURT BOR THE STATE OF ALASKA
3 || WALTER J. HICKEL, Governor )
of the STATE OF ALASKA, )
4 | DARREL J. REXWINKEL, }
Commissioner of the ) o
5 i Department of Revenues for ) (.'{"ff‘,?x?—:;o
i the State of Alaska, ) “"“]p?;_-'gffé%oumsmm
¢l and the STATE OF ALASKA, ) STATE OF ALASKA
{ L. )
7. Petitioners, ; APR 19 1394
] ersva | _Velns.
; e
9; STEVE COWPER, ) Gy \/ Doy
3 )
10 Respondent . )
4! )

1t | Supreme Court Case No., 5-6294
2 " Case No. 3AN-93-6848 Civil

2.

3 PETITIONERS’ REPLY MEMORANDUM

3, AND OPPOSITION TO COWPER’S CROSS-PETITION

“é?x. INTRODUCTION

15 : Cowper opposes the State’s petition for review largely on
16 separation of powers grounds. As the State argued in superior
Y i court, reasonable legislative interpretation of constitutional

1 . . .
¥ ‘provisions are entitled to great deference by the courts. Those

¥ i arguments will not be repeated here.

Z g E‘ 3 i
| g §§§§§ 20 ': Cowpexr'’s other arguments against AS 37,20.420 can also be
?‘é’gsg 2 i! easily refuted. His argument is predicated on a misconception that
§§§§§§ 2 ; the “"amount available for appropriation can shrink as the
1 3% g 23 |§ legislature appropriates within a legislative session. Further,

24 5‘ Cowper fails to appreciate that the superior court’s decision was
1

2 | based on its subjective analysis that some restricted funds were

AN N et e, e

25 |l npolitical®; the integrity of these funds is a political question

5

that is beyond the court’s jurisdiction. In addition, as the

e

| superior court recognized, the arguments put forth in Cowper’s

e b rava o

Je
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cross-petition--such as counting unspent balances of prior year
appropriations, or the assets of public corporations as
"available"--a2re unworkable and unreasonable.

In short, AS 37.10.420 is not just a reasonable
intexpretation of Section 17, it appears to be the only reasonable
intexrpretation. Accordingly, this Court should reverse the
superior court and find AS 37.10.420 constitutional.

IX. ARGUMENT

A. AS 37.10.420 avoids the potential "artificial shortfall®

10 ¢
by inherent in the superior court’s decision

u i
i Cowper argues that AS 37.10.420 “confer[s] upon the

9

20 ¢

DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL
ANCHORAGE BRARCH
1031 W. FOURTH AVENUE, SUITE 200
ANCHORAGE, ALASRA 99501
PHONE: (907) 2499100

23

28 ¢

i legislature the authority to create, on an annual basis, the
W

| “shortfall" necessary to permit a majority vote raid on the budget
|

| reserve fund." "Opposition to Petition for Review, " at 20 (April
i 18, 1994) ("Cop."). Cowper errs. Under AS 37.10.420 a budget
16 -
I shortfall could not be "created" in a single legislative session.

Cowper argues that under AS 37.10.420, ‘all the

k legislature would have to do to create a ’budget shortfall’ would

!be to appropriate a large amount of funds early in the legislative

session to a restricted fund, and then declare that the ‘amount

available for appropriation’ was low enough to justify a raid on

l the Budget Reserve Fund.® Id. at 33. This arqument misunderstands

the requirements of Sectiom 17 {b).

Section 17(b)} does not allow a budget shortfall to be

created within one year. Section 17(b) requires that the "amount

available for appropriation for a fiscal year" be compared to the

STATE’S REPLY MENORANDUM PAGE 2

| AND OPPOSITION TO CROSS PETITION
'
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"amount appropriated" in the preceding year., No legislature could
reduce the

"amount available®

by making early appropriations,
4

1 whether appropriating to a restricted fund or for other purposes.
5

w
s s e TS

Alaska Statute 37.10.420 is a simple formula. All money

6]

i in the unrestricted general fund is available for appropriation.?
)

I
7 ; Money that has already been appropriated to a reserve account would

g l“ no longer be considered v"available for appropriation® for purposes
{

9 ll' of Section 17; wmoney expended from a reserve fund would not be
10 counted in the "amount appropriated" for that year.?

it ‘ At oral argument, the superior court expressed concern
1 that a rogue legislature, acting over two consecutive sessions,
13 could abuse AS 37.10.420, and make access to the budget resexve
4 .' fund easier. See Hearing Trans at 31 (April 14, 1994). Under this
15 'l' hypothetical, a bad-faith legislature could, if it had a surplus in
16 %r_he general fund, create several sham reserve accounts, thereby

17 i jnflating the "amount appropriated in the base year. The next

18 gession, assuming a decrease in revenue, the "amount available" 2

19 i wounld be less than the inflated "amount appropriated,” and the
ll

4 2 ‘-

§ ;§_ 52 § 2 3 legislature could spend the budget reserve. e
] F f ) N . .

;§§§§§ 21 l: This Court should not be distracted by this chimerical
sggaga n
= = i N
£ 3 & 3 " §
$%S § ! ! tatute 37.10.420 does mnot limit the “amount :
§§ ;% 3G avai1ab1eA%oarSkaa;:prsopriation" to unrestricted revenues, but includes

s 8

i ds the
ricted general fund. Thus, Cowper misrea
atitgtfeth:h:;‘ r;set claimsg that it attempts "to somehow change
s[amoum:s] to mean ‘revenues.’'” Opp. at 31.

24

account for a
2 expended from a statutory resexve
se ob::%r;?:yth:g that designated by law, first is rel:ulr(ximec‘i:hb};1 122
gt;rptohe unrestricted general func_l. . Th?se funds wou e
counted as ngvailable for appropriation.

PAGE 3
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.: 1 it hypothetical. First, money from reserve funds would be returned to
“: 3% the unrestricted general fund before being spent on new purpcses.
'}‘ . ': Some affirmative act must be taken by the legislature to remove the
,,ﬁ 5 l| restrictions from the money. Once unrestricted, the money would be
:;: ¢ l, counted as "available for appropriation." fThis protects against
i 7l the creation of sham reserve accounts. Second, this argument
" § | assumes bad-faith on the part of the legislature. Public officials
.. 9

'..| are entitled to a presumption of regularity in the performance of
t
10 ;the public duties.

" Moreover, if the legislature creates a statutory reserve,

1 _the wisdom of that action is a political question. If the public

13 | agrees that the restricted account serves a public interest, it may
I ‘:'l agree with the legislature that the restricted account should

K
3 ‘remain in place while budget reserve funds are spent to make up the

16 " revenue shortfall. If the public or the governor disagree with the

17 i legislative determination of the need for the restricted account,

r believe that the legislature has created sham accounts, they

4 .l have adequate remedies. The governor can veto the appropriation.

[
» } The public can vote the offending legislators out of office.
[3

BRANCH
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ki
a Indeed, if the most that can be said against AS 37.10.420

i

uf} is that it gives the legislature too much incentive to create
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f 4]

" reserve accounts, then AS 37.10.420 is consistent with the intent
'; 2 s

% & of the budget reserve amendment., Money in a reserve account is, by
d .

25 : definition, money set aside for future use, as was the intent of

% ﬁ the budget reserve fund. If, in the future, the people decide they
[

j no longer want an o0il and hazardous substance release response
'l

1.
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i

2\ fund, they can elect a legislature that will repeal that fund and

deposit the money in the Alasks Permanent Fund or the Budget

1
4 | Resexrve Fund.

The risk of abuse is far greater under the scheme adopted

6 l'by the superior court. That court required that restricted state
i

g

funds be counted as "available for appropriation." It follows that

$ 8 all appropriations, whether from a restricted fund or unrestricted

9 ‘, fund, would be counted as an "amount appropriated" for purposes of

10 ',} determining the base.
n g Rpparently, the superior court did not realize that the

R legislature frequently appropriates money into a fund and then back

13 -{ out of a fund all within one legislative session. For example, in

“%gsection 1 of Chapter 83, SLA 1993, the legislature appropriated

o
5 .6192,408,894 to the Educational Facilities Maintenance and

16 * copstruction Fund. Section 2 of that Act appropriated

V%1 8150,970,794 from ine BEducational Facilities Maintenance and

18 ,2 Construction Fund to the school construction grant fund, with
i

19 g allocation to specific projects. Section 3 appropriated
!

t

i
2% 621,198,500 from the Educational Facilities Maintenance and

A I Construction Fund to major maintenance grant fund for allocation to

2 f:f specific projects,

Under the superior court'’s decisgion, all three
appropriations authorized by Chapter 83 would count in the “amount
appropriated”--inflating that figure almost two-fold. Because only
half that amount was ever "available for appropriation," the double

counting would make access to the budget reserve easier the
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0 0

following year, when the two figures are compared. Alaska Statute
37.10.420, in contrast, accounts for the anomaly that the same pot

cf money is subject to multiple appropriations by limiting the

A

-~ -

$

"amount available” to the unrestricted general fund.?

B. Funds validly restricted by law or held by public
instrumentalities are not available for appropriation

Plaintiff contends that certain statutory funds must be

counted as "available" even though, by law, the balances of the

{

10

n

2 i transfer the money into the unrestricted general fund. Once the

2

22

23

24

28 :

%

:ifunds are committed to special uses, Plaintiff would also require
B}

fthat certain assets of public corporations and other
A
. instrumentalities, having a separate and independent existence

-pexmitted by law, be counted as "available for appropriation' even

if the assets are not in the state treasury.

" 3 In both his pleadings, Cowper draws the Court’s attention
»to fund balances identified by the Legislative Finance Division.
3 Rather than constitute amounts "available for appropriation" under
~ Section 17(b), those figures represent money previously
; appropriated to statutory funds. In each case the fund balance is
¢ reserved for the particular purposes of the fund, If the
! legislature determines that the money is better spent on a purpose
i other than the one it is reserved for, the legislature will first

}money enters the unrestricted general fund, it is “available for
jappropriation® for the purposes of Section 17(b).

- The money remaining in the Educational Facilities Maintenance
5;& Construction Fund represents a different situation. The
i legislature allocated all of the money appropriaped in Section 1 of
iChapter 83 by making the appropriations in Sections 2 and 3 of the
wact. The money in this fund was left when Governoxr Hickel line-
;:item vetoed one of the allocations made by segtion 2 of Chapter 83,
ipbut did not reduce the appropriation in section 1 by a
d corresponding amount. Once the in@tial appropriation lapses or the
money is returned to the unrestricted general fund by law, this
money will be "available for appropriation.” Untll‘that occurs,
however, the money should not be counted as "available” under
Section 17(b) because it remains reserved for the purposes of the
fund~-school construction or maintenance.
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Where a fund is created or set aside by statute for a

particular purpose or use, executive branch agencies must expend it

o~

as provided by the enabling act. Michigan Sheriff’s Association v.

A

Michigan Department of Treasury, 255 N.W.2d 666, 670 (Mich. 1977).

-}

The fund may be applied only to the purpose for which it was

~3

created or set aside, and not diverted to any other purpose. State

ex. rel. Douglas v. Nebraska Mortgage Finance Fund, 283 N.W.2d 12
94 (Neb. 1879).

For executive branch agencies, the reguirements of

statutory funds cannot be ignored. When the governor prepares the

1 executive budget, he may not, without proposing special legislation
12 that makes revenue available through the removal of restrictions on
B " funds committed by law to a specific purpose, anticipate the use of

R
W < money from statutory funds and accounts.
15 The legislature has the power to transfer to another fund
16 5 .o X
,Or appropriate to another purpose any surplus remairing in a

17

E special fund established by law after the fund purpose is )

.! . '3 03 s . -
" :accomplished. Michigan sheriff’s Association, supra.

Even if
I
19

K| . s .
i there is no surplus in a statutory fund, the legislature may divert

7]

2 il the balance of a statutory fund to anothexr purpose. As the
I .

2 i superior court correctly stated, however, the legislature cannot

ANGHORAGE BRANCH
1001 W, FOURTH AVENUE, SUITE 200
PHONE: (907) 200-5100

authorize the diversion of a statutory fund when such diversion

ANCHORAGE, ALASKA 99501

DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

would conflict with a controlling constitutional provision of the

R

constitution controlling the use of the fund, impair the obligation

of contracts, or constitute a breach of trust. The legislaturers

power to use existing funds and accounts stems from a recognition

that one legislature cannot bind its successor.
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If the this maxim is applied in the extreme, as plaintiff
urges, even the minimal protections adopted by the superior court
would be invalid. No protection could be afforded appropriations
enacted by the previous legislature. The circular effect of making
all prior fiscal decisions of no effect for purposes of Section
17(b) destroys the annual budget process wandated by Article 9,

Section 12 of the Alaska Constitution. The circular effect is

2
3
4
5
6
71
3
9
10
1
12
13
14

' 15

: 6

i 17

15

19

1 5% 38z

i

J Eg § E

. £ <<:

; E‘gz g

4 E#szs 3 22

: Xs3Sxx

3 8E 3@ o>

h %5 8

i 24

3

I 25

diminished only if previous enactments are given finality. The

legislature must have the collective will to undertake some

affirmative act before money in a statutory fund can be expended

, for another purpose. These preconditions stand in the way of

i

immediate availability for use. Under AS 37.10.420, statutory

! funds become available only to the extent that the legislature
|

fdeterm:mes an amount may be diverted to another use.

: The superior court recognized that assets of public

:corporatlons should not be considered "available for
'3 appropriation.” The superior court erred, however, in not
extending the same protections to other restricted funds created by
law.

Public corporations are created as political subdivisions

of the State outside the state treasury. These entities issue and

gsecure debt through plédges of assets and income under the control

of the corporation. public corporations are kept separate to
insulate the State from liability for corporate debts. The surplus
assets of public corporations are not immediately accessible to the

legislature because immediate access would violate the separateness
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)

2 4 contemplated by Article IX, Section 11 of the Alaska Constitution
3y and the enabling Acts for each public corporation or enterprise.

4 I To disgorge assets, the legislature must enact a statute that

i

5 5! orders dissolution of the corporation. Such a statute is subject

f 63 to the governor's veto power and therefore is not at the sole

% 7! discreticn of the legislature.

3 s Amounts in a statutory fund are available for general

; 9:i purposes when money in the fund is no longer needed for the

3% 10 ;: intended purpose. Some intended purposes continue indefinitely. :
- n l In the case of the Earnings Reserve Account, the Alaska Permanent

; 12 Ii Fund believes that the entire accumulated balance of the fund will

34

S

13 ! eventually be needed to inflation proof the principal of the fund.
]

1 '! See Alaska Permanent Fund Monthly Financial Report, February 1594,

S

e S

v

3
15 'i at 19, {attached as Ex. B to Hearing Trans. Aff. (April 15, 1994)).

16 ,f It is not up to the court to second guess whether the future need

s

7! for this balance has expired.

18 4 The same argument applies to all valid reserve accounts.

Z 8 ’9} Creation of the 470 fund, for example, reflects the legislature’s
?g §§§ 20 ’ policy determination of what amount was necessary to protect the
%%gggg z ‘ public interest in a clean environment. Merely holding an amount
Ei—%%gg 2 ; in reserve does not mean that the amount reserved is surplus to the
§§ g% 23 ‘ needs of che State. Yet, that is effectively what the superior

° - u ‘ court decided when it refused to respect the validity of suuwe

i legislative enactments. This court should reverse the superioxr

and hold that AS 37.10,420 is constitutional.

court
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s

c. Because determining which funds are "available for
appropriation® is not a justiciable question, this Court
should reverse the decision of the superior court.
Cowper argues that the State should be estopped from

raising the issue of Fjusticiability on appeal. See Cowper’s

Opposition to Petition for Review, at 37 n.28 (April 18, 1994).

J Cowper’s vociferous argument is not supported by the law or the

facts. Synonymous with jurisdiction, justiciability may be raised

at any point in the course of a litigation. See, e.g., Abood v.

% Gorsuch, 703 P.2d 1158, 1160-61 (Alaska 1985); Malone v. Meekins,

H

1650 P.2d 351, 356-57 (Alaska 1982) (lack of jurisdiction due to the
~ separation of powers doctrine). The indestructibility of a

i jurisdictional challenge reflects the fact that jurisdiction refers

l to the court’s fundamental authority over a matter. See Matter of

4
‘C.D.M., 827 P.24d 607, 610 (Alaska 1981) ("The question of a court’s

'

i
. jurisdiction goes to its power to hear and adjudicate the subject

imatter in a given case'). For the same reason, a defense of lack

:: of jurisdiction may not be waived by a party. See Wanamaker v,

it .
Lscott, 768 ?.24 712, 71i2-14, n.2 {Alaska 13999} (party who invoked

a state’s jurisdiction could subsequently challenge it in a related
lcase). 1In fact, if the absence ef Jjurisdiction is not raised by
i

!the parties, the court must raise the issue sua sponte. See

Burrell v. Burrell, 696 P.2d 157, 162 (dlaska 1984).

In this case, the State argued emphatically that the
superior court should defer to the legislature’s interpretation of
the Constitution. See State’s Motion for Declaratory Judgment on

fthe Constitutionality of Alaska Statute 37.10,420, at 33-37 (Mar.
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25, 1994).

By attempting to draw the line between existing funds
that are available for purposes of section 17(b), the superior
court assumes the role of a lawmaker. In assuming this role, the
court would have to exercise the state’s sovereign will as to the
retention or liguidation of amounts that the legislature reserved
for specific purposes. This would be an uncomfortable role for the

1
{court for it must make fiscal policy decisions without a basis in

10

n

20

21

23

4

26

,l law for guidance.

R

i In eifect, if the court chooses among existing funds to
' decide what is "available,® the court would serve the same function

assigned to the state board of equalization in the State of

Y Oklahoma. See Draper v. State Board of Equalization, 414 P.2d 276
' (Okl. 1966) (an agency of the State of Oklahoma is required by the
' state constitution to determine the revenue available for
appropriation; once the agency determines the amount of revenue, an
', appropriation made by the legislature exceeding that amount is
E:void). However, the superior court would not be aided by the
provisions similar to those set out in the Oklahoma Constitution
found controlling in Draper, but would have to determining what

state assets are available for appropriation based on its own

subjective criteria.

The court should not assume the role of a super board of

equalization. In the absence of a constitutional provision

defining when money is available, it is for the legislature and the
governor to determine the amount available under the BAlaska

1
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